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Chapter ILHR 107
EMPLOYMENT RELAT!ONSHIPS IN THE LOGGING INDUSTRY
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ILHR 107.03 Effect
TLHR: 107.04 Direction and control
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Notet Chapter ILHR 107 as it existed on November 30, 1991 was repeated and
a new chapter ILHR 107 was created effective December 1, (991, 5.

" ILHR 107.001 Definitions. Unless the context cléarly indi-
cates a different meaning, the definitions in ch, ILHR 100 apply
to this chapter.

History: Cr. Register, November, 1991, No. 431, eff. 12-1-91; am. {lntro.}, .
(1},renum, (2) through(5) {o be 100,02 (27), (3N, (45) and (59), Reglsler,Septem-
ber, 1995, No. 477, off. 10-1-95.

ILHR 107.01 Purpose. The purpose of this chapter is to es-
tablish standards for determining whether a piece cutter or skid-
ding operator performs services in an independently established
business free from a logging contractor’s or forest products
manufacturer’s direction or control 50 as not to be deemed an “em
ploye” of alogging conitractor or forest products manufacturer un-
der s, 108.02(12), Stats.

History: Cr. Register, Novcmber, 1951, No 431, eff. 12-1 —91

ILHR 107.02 Requirements of law; department pol[cy
In determining whether the logging contractor or forest products
manufacturer exercises direction or control over the work of a
piece cutter or sklddmg operator and whether the piece cutter or
skidding operator is engaged in an independently established
business, the department may not use as evidence any require-
ments of state or federal law governing the logging industry. The
department believes if is unreasonable to consider mandates of
law as evidence because they have not been imposed on the rela-
tionship between the pacties of their own volition.

History: Cr. Register, November, 1991, No. 431, eff. 12-1-91.

ILHR 107.03 Effect. If a piece cutter or skidding operator
has been found, under ss, ILHR 107.04 and 107.03, to be free from
the direction and control of & logging contractor or forest products
manufacturer and to be engaged in an independently established
business, the piece cutter or skidding operator is an independent
contractor and not an employe of the logging contractor or forest
products manufacturer under s. 108.02 (12) (b), Stats.

History: Cr. Register, November, 1991, No. 431, eff. 12-1-91.

ILHR 107.04 Direction and control. (1) The department
shall examine the factors enumerated in this section to determine,
both under contract and in fact, whether a piece cutter or skidding
operator is free from a logging contractor’s or forest products
manufacturer’s direction or control while the piece cutter or skid-
ding operator performs services for the logging contractor or for-
est products manufacturer. The department shall determine
whether:

(a) The piece cutter or skidding operator is responsible for pro-
viding and maintaining all of the equipment, supplies and fools
necessary to meet the contract obligations;

(b} The piece cutter or skidding operator supplies or is respon-
sible for supplying the necessary personal services to meet the
contract obligations and may engage the services of individuals,
including other piece cutters and skidding operators, without the
knowledge or consent of the logging contractor or forest products
manufacturer;

(c) The piece cutter or skidding operator may refuse to contract
for work, may refuse to perform work not covered by the contract

when requested by the logging contractor or forest products
manufacturer or may refuse to extend a contract for services;

(d) The logging contractor or forest products manufacturer
may not supervise, either directly or mdlrectly, the piece cutter or
skidding operator in the performance of services; and

(¢) The logging contractor or forest products manufacturer
may not discipline or reprimand the piece cutter or skidding oper-
ator or impose work rules to be obeyed by the piece cutter or skid-
ding operator.

{2) If the department determines that all of the factors under
sub. (1) (a) to (e) are present in the relationship between the piece
cutter or skidding operator and the logging contractor or forest
products manufacturer, the piece cutter or skidding operator shail
be deetned to be free from the direction and control of the logging
contracter or forest products manufacturer in the performance of
services under s, 108.02 (12) (b)1., Stats. If one or more of the fac-
tors under sub. (1) () to (e) are not present, the department shall
consider additional factors of the relattonshlp, both under contract
and in fact, including whether; :

{a) The piece cutter or skidding operator sets the hours of the
day and the days of the week the contract services are to be per-
formed;

(b) The piece cutter or sklddmg operator does not require train-
ing by the logging coniractor or forest products manufacturer in
order to perform the contract services;

(c) The logging contractor or forest producis manufacturer
may not discharge the piece catter or sklcldmg operator except for
breach of contract; and

(d) The rate of compensatlon for services is set by the piece
cutter or skidding operator, or is determined through bona fide ne-
gotiations with the logging contractor or forest products manufac-
turer, or the piece cutter and skidding operator are free to reject the
rate of compensation offered by the logging contractor or forest
products manufacturer.

{3) If the depariment determines that all of the factors under
sub. (2} (a} to (d) are present in the relationship between the piece
cutter or skidding operator and the logging contractor or forest
products manufacturer, the piece cutter or skidding operator shall
be deemed to be free from the direction and control of the logging
contractor or forest products manufacturer in the performance of
servicesunders. 108.02 (12) (b) 1., Stats. If one or more of the fac-
tors under sub. (2) (a) to {d) are not present, the piece cuiter or
skidding operator may be deemed to be free from the direction and
control of the logging contractor or forest products manufacturer
under s, 108,02 (12) (b) 1., Stats,

(4) If the piece cutter or skidding operator is found to be under
the direction or control of the logging contractor or forest products
manufacturer under subs. (1) and (2), the piece cutter or skidding
operator shall be deemed to be an employe of the logging contrac-
tor or forest products manufacturer under s. 108.02 (12) (b) 1.,
Stats.

History: Cr. Register, November, 1991, No. 431, eff. 12-1-91.

ILHR 107.05 Independently established business;
customarlly engaged. (1) If the depariment determines that
a piece cutter or skidding operator is free from a logging contrac-
tor's or forest products manufacturer’s direction or control in the

Register, September, 1995, No. 477
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performance of services under s, ILHR 107.04, the department
shall examine the following factors to determine whether a piece
cutter or skidding operator who performs services for a logging

contractor or forest products manufacturer is performing these -

services in an independently established business in which the
piece cutter or skidding operator is customarily engaged. The de-
partment shail determine whether:

(a) The piece cutter or skidding operator negotiated a contract
with the logging contractor or forest products manufacturerfor the
right to cut timber or the right to skid logs;

(b) The piece cutter or skidding operator negotiated the com-
pensation to be paid for cutting timber or skidding logs;

(¢) The piece cutter or skidding operator has an ownership in-
terest in a business, In determining whether the piece cutter or
skidding operator has an owriership interest in a business, the de-
partment shall consider whether the piece cutter or skidding oper-
ator:

1. May sell or give away the business without restriction from
the logging contractor or forest products manufacturer;

2, Has an expectation of profit or bears the risk of loss while
performing services for the logging contracior or forest products
manufacturer; and :

3. Has a monetary mvestment in the trade, such as tools,
equipment and inventory, which are usual and customary in the in-
dustry.

(d) The piece cutter or sklddmg operator is rcprcsente(i tolog-
ging contractors and forest products manufacturers as a person
who provides timber cutting or log skidding services;

(e) The piece cutter or skidding operator is free to solicit con-
tracts, enter into contracts and perform services under contract for
more than one logging contractor or forest products manufacturer
at or about the same time; and

(t) The piece cutter or skidding operator determines the rate of
pay, is liable for paying the wages, and actually pays the wages of
individuals, including other piece cutters and skidding operators,
engaged by the piece cutter or skidding operator to meet the con-
tract obligations.

(2) If the department determmes that ali of the factors under
sub. (1) (a) to (f) are present in the relationship between the piece
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cutter or skidding operator and the logging contractor or forest
products manufacturer, the piece cuiter or skidding operator shall
be deemed to be performing services in an independently estab-
lished business in which the piece cutter or skidding operator is
customarily engaged under s. 108.02 (12) (b) 2., Stats. If one or
more of the factors under sub. (1) (a) to (f) are not present in the
relationship between the piece cutter or skidding operator and log-
ging contractor or forest products manufactures, the department
shall consider additional factors including whether:

(a) The business of the piece cutter or skidding operator could
continue when the contractual relationship with the logging con-
tractor or forest products manufacturer ends;

(b) The piece cutter or skidding operator is free to perform ser-
vices for other logging contractors or forest products manufactur-
ers while performing services for the logging contractor or forest
products manufacturer; ’

(c) The piece cutter or skidding operator bears the principal
burden of maintaining personal expenses such as meals, lodging
and transportation, while performing services;

(d) The piece cutter or skidding operator has a reputation inthe
communify generally on which to re]y for business as a piece cut-
ter or skidding operator; and

(&) The picce cutfer or skidding operator may incur Hability for
damages if there is a breach of contract by the pzccc cutter or skid-
ding operator.

(3) If the depariment determines that all of the factors under
sub. (2) (a) to (e) are present in the relationship between the piece
cutter or skidding operator and the logging contractor or forest
products manufacturer, the piece cutter or skidding operator shall
be deemed to be performing services in an independently estab-
lished business in which the piece cutter or skidding operator is
customarily engaged under s. 108.02 (12) (b) 2., Stats. If one or
more of the factors under sub. (2) () to (¢) are not present, the
plece cutter or skidding operator may be deemed to be performing
services in an independently established business in which the
piece cutter or skidding operator is customanly engaged under s.
108.02 (12} (b) 2., Stats.

History: Cr. Register, November, 1991,N0. 431, eff, 12-1-91,
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